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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NOS. 47461-2019

& 47462-2019

)
)

V.

)

Bannock County Case Nos.
CR-2018-2529 & CR03-19-1667

)

KANE LEE SIMONS,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

ISSUES
1.

Has Simons

failed to establish that the district court

abused

its

discretion

When

it

revoked

his probation?

2.
it

Has Simons failed to establish that the district court abused its sentencing discretion when
imposed a uniﬁed sentence 0f ﬁve years With three years ﬁxed following his plea 0f guilty t0

accessory to aggravated battery?

3.

Has Simons

failed t0 establish that the district court

denying his Rule 35 motion for reduction of sentence?

abused

its

discretion

by

partially

STATEMENT OF THE CASE
In

November 0f 2017, Kane Lee Simons

he was not allowed) and
11.1)

The

state

stole several items, at least

one 0f which he

later

Which

pawned. (PSI, pp.

9,

charged Simons with burglary. (47461 R., pp. 56-57?) Simons pled guilty and

the district court sentenced

years

forcibly entered his mother’s residence (in

ﬁxed and two years

him

t0 three years

indeterminate.

of probation, With an underlying sentence of two

(E 47461 R., pp. 90-91, 99-102.)

Simons was sentenced and placed on probation, the
alleging Simons: failed t0 report t0 provide a

DNA

state

Two months

after

ﬁled a motion for probation Violation

sample and thumbprint, failed

substance abuse and mental health treatment, was charged with a

new

t0

engage in

crime, associated With

individuals involved in criminal activity, failed t0 report to a scheduled meeting with probation,

and

left

the district Without permission. (47461 R., pp. 114-18.)

Several 0f the alleged probation Violations

shooting,

which led

to the state charging

stemmed from Simons’ involvement

Simons with attempted robbery

(later

in a

amended

to

conspiracy t0 commit robbery). (47462 R., pp. 8-9, 102-03.) Simons had agreed t0 assist a friend
in retrieving a

gun from Joseph Aguirre.

individuals to pick

up Aguirre. (PSI,

p. 4.)

(PSI, p. 4.)

Simons told ofﬁcers

a taser and another had a handgun. (PSI, p. 4.)

The plan was

the head With [a race car steering Wheel], take the
vehicle.” (PSI, p. 4.)

1

When

Simons drove himself and two other
that

that

one person was armed with

Simons would “bash Joseph

in

gun that he had, and then push Joseph out 0f the

Aguirre entered the vehicle, “everything just popped off instantly.”

A Presentence Investigation Report (PSI) was prepared in case no. CR-2018-2529.

(E

Appeal
PSI Volume 1 electronic document.) The PSI was supplemented for case n0. CR03-19-1667.
Appeal-Conﬁdential Documents Exhibits PSI Volume 1.) Citations to the PSI Will refer t0 the
supplemented version t0 which the original PSI is attached.
2
There are two clerk’s records on appeal. Citations t0 “47461 R.” refer to the record in case n0.
CR-2018-2529. Citations t0 “47462 R.” refer t0 the record in case n0. CR03-19-1667.
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(m

One person tased Aguirre and the other ﬁred two

(PSI, p. 4.)

as he

ﬂed from the

later arrested.

The

vehicle. (PSI, pp. 3-4.)

R., pp. 124-25.)

aggravated battery.

In the

new

t0

Idaho

Falls,

Simons pled

guilty in the

(E 47462 R., pp. 121-3

new

1;

3)

case to an

7/8/219 Tr., p.

three years ﬁxed, to run consecutively.

Simons

to a

(E 47461

amended charge of accessory

5, L.

19

— p.

7, L. 8.)

t0

Additionally,

Violation. (47461 R., p. 127; 7/8/2019 Tr., p. 8, L. 21

case, the district court sentenced

stomach

Where he was

took up the probation Violation and new felony case together.

Simons admitted each probation
5.)

Simons drove the vehicle

(PSI, p. 4; 7/8/2019 Tr., p. 6, Ls. 6-17.

district court

shots, striking Aguirre in the

— p.

11, L.

uniﬁed sentence of ﬁve years, with

The

(47462 R., pp. 140-42.)

district court

revoked

probation and imposed the underlying sentence of two years ﬁxed and two years indeterminate in
the burglary case.4 (47461 R., pp. 131-32; 8/26/2019 T11, p. 34, L. 3

— p.

35, L. 7.)

Simons ﬁled

timely notices of appeal. (47461 R., pp. 133-35, 142-46; 47462 R., pp. 144-46, 160-64.)

Simons ﬁled Rule 35 motions
Simons requested the

district court retain jurisdiction for

accessory case, Simons requested the
three years to one year,

165.)

3

The

transcript

The

district court

ﬂ

district court retain jurisdiction,

(47461 R.,

p. 147.)

In the

reduce the ﬁxed time from
R., p.

and the sentencing transcript (8/26/2019 Tr.) both
Appeal Transcripts Volume 1. The Rule 35 motion
appears in the electronic document titled Reporters

transcript (7/8/2019 Tr.)

(1/28/2020

Supplemental Transcript Filed
4

one year.

granted Simons’ motions in part by retaining jurisdiction in both cases.

appear in the electronic document
hearing

each case. In the burglary case,

and run the sentence concurrent with his burglary sentence. (47462

district court

The change of plea

to reduce his sentence in

titled

Tr.)
-

1-28/2020.

sentenced Simons to two years ﬁxed With two years indeterminate.

(E 47461

R., p. 100;
alﬂ Aug., p. 4.) However, the district court erroneously stated that the sentence
was two years ﬁxed With four years indeterminate When it revoked probation and imposed the

original sentence.

(ﬂ 47461 R.,

p. 131.)

(Aug, pp.

However, the

2, 4.)

district court

declined to reduce the amount 0f

Simons’ accessory case, and declined t0 run the sentences concurrently.

ﬁxed time on

(ﬂ Aug.,

p. 2.)

ARGUMENT
I.

Simons Has Failed T0 Show That The

District

Court Abused

Its

Discretion

When It Revoked

His Probation
A.

Introduction

Simons argues

that the district court

abused

its

discretion

following Simons admitting several probation Violations.

When

it

revoked his probation,

(Appellant’s brief, pp. 5-7.)

does not dispute that he violated his probation, but asserts the

district court

abused

its

Simons

discretion

nonetheless. (Appellant’s brief, p. 5.) Given the severity of the probation Violations and Simons’

failure to

it

make an

effort

0n probation, the

district court

reasonably exercised

its

discretion

when

revoked Simons’ probation and imposed the underlying sentence.

Standard

B.

Of Review

In reviewing the district court’s decision t0 revoke probation, the Court employs “a two-

step analysis.”

State V. Sanchez, 149 Idaho 102, 105,

First, the appellate court

Li.

233 P.3d 33, 36 (2009)

(citation omitted).

determines “Whether the defendant violated the terms 0f his probation.”

If the appellate court determines “that the defendant has in fact violated the terms

probation, the second question

The decision

mic,

t0

is

what should be the consequences of that

revoke probation

is

Violation.” Li.

Within the sound discretion of the court.

164 Idaho 110, 113, 426 P.3d 461, 464 (2018).

“A

district court’s

at 105,

233 P.3d

at

36

(citation omitted).

When

a

trial

State V.

Le

decision t0 revoke

probation will not be overturned on appeal absent a showing that the court abused

Sanchez, 149 Idaho

0f his

its

discretion.”

court’s discretionary

decision

is

reviewed on appeal, the appellate court conducts a multi-tiered inquiry t0 determine

Whether the lower court:

one of discretion;

(1) perceived the issue as

(2) acted Within the

boundaries of such discretion; (3) acted consistently With any legal standards applicable to the
speciﬁc choices before

it;

and

(4)

reached

decision

its

by an

exercise 0f reason.

State V. Herrera,

164 Idaho 261, 270, 429 P.3d 149, 158 (2018).

C.

Simons Has Shown No Abuse Of The

On

appeal,

District Court’s Discretion

Simons does not dispute

he violated the terms 0f his probation.

that

m

(Appellant’s brief, pp. 2-3, 5.) Because Simons admitted Violations 0f his probation, he concedes
that “‘no further inquiry into the question is required.”

(Appellant’s brief, p. 5 (citing

Peterson, 123 Idaho 49, 50, 844 P.2d 31, 32 (Ct. App. 1992) (citation omitted)).) Rather,
asserts “the district court

5.)

abused

its

discretion

by revoking

his probation.”

Simons

(Appellant’s brief, p.

Simons’ argument lacks merit.

The

district court

did not abuse

its

discretion

When

it

revoked Simons’ probation and

m

imposed the underlying sentence. In reviewing the propriety of a probation revocation, the focus
0f the inquiry

m,

is

the conduct underlying the

trial court's

decision t0 revoke probation.

153 Idaho 618, 621, 288 P.3d 835, 838 (Ct. App. 2012).

revoke probation a court must consider whether probation

is

meeting the obj ective of rehabilitation

While also providing adequate protection for society.” State

P.2d 984, 985

(Ct.

App. 1995)

(citation omitted).

defendant’s conduct that probation

be revoked.

ﬂ

State V.

is

not achieving

“In determining Whether to

V.

Upton, 127 Idaho 274, 275, 899

If the court reasonably concludes

its

rehabilitative purpose, then probation

Mummert, 98 Idaho 452, 454-55, 566 P.2d

Contrary t0 Simons’ assertions on appeal, the record shows the
discretion in revoking his probation.

from the

may

1110, 1112-13 (1977).

district court

did not abuse

its

Simons’

failure to participate in probation

and commission of a new crime

person was shot demonstrates that probation was neither serving

its

in

which a

rehabilitative purpose

nor

providing adequate protection for society. Simons was placed 0n probation 0n December 17, 20 1 8.

(E 47461

R., pp. 99-100.)

report again.

(ﬂ 47461 R.,

He
p.

as directed, failed to provide a

1

reported to probation for intake in January of 2019; he did not

18.) In just

over two months 0n probation, Simons failed t0 report

DNA sample, failed to provide his thumbprint,

either substance abuse 0r mental health treatment,

failed to

engage in

changed his residence without permission,

left

the district Without permission, continued t0 associate with individuals involved in criminal

and even participated

activity,

in that criminal activity in the incident

felony charge 0f accessory to aggravated battery.

were made

t0 contact

residence to provide

comply With the conditions

“make[s]

it

(47461 R.,

“Multiple attempts

collateral contacts

and

at his

the opportunity t0 address his criminal thinking, substance abuse and

mental health.” (47461 R.,

at this time.”

(E 47461 R., pp. 116-18.)

Mr. Simons Via telephone, email, mail, through

him

which landed him a new

p. 118.)

that

Probation noted that “Simons put forth

he agreed t0 in Court” and

p. 118.)

“is either

little

to

no

effort to

unable or unwilling t0 change

Probation also stated that Simons demonstrated behavior that

impossible to safely supervise

him

in the

community.” (47461

R., p. 118.)

Based on

Simons’ complete disregard of his obligations 0n probation, his refusal t0 participate in
rehabilitative programs,

and his continued criminal behavior that culminated

the district court reasonably exercised

its

discretion

in a

man getting shot,

by revoking probation and imposing

the

underlying sentence.

Simons

asserts that the district court

“because his probation was achieving

Simons

asserts that,

its

abused

its

discretion

When

rehabilitative objective.”

it

revoked his probation

(Appellant’s brief, p. 6.)

despite his probation Violations, he “developed a plan to succeed

0n

probation,” and “was amenable to treatment.”

disregarded probation’s “plan t0 succeed”
including failing t0 engage in treatment.

by

(Appellant’s brief, p. 6.)

However, Simons

failing t0 report or t0 participate in

(E

47461

R., pp. 116-18.)

any way,

Additionally,

Simons

demonstrated that he posed a risk to the community that supervised probation could not adequately
protect against

probation.

When he was involved

Simons has

failed to

show

in a shooting less than three

that the district court

months

abused

its

after

he was placed 0n

discretion

When

it

revoked

his probation.

II.

Simons Has Failed T0 Show That The
A.

District

Court Abused

Its

Sentencing Discretion

Introduction

Simons

asserts that the district court

years with three years

ﬁxed following

(Appellant’s brief, pp. 7-9.)

The

abused

When

it

discretion

When

it

sentenced him t0 ﬁve

his plea 0f guilty t0 accessory t0 aggravated battery.

district court

properly considered the facts and circumstances of

the case, and the objectives of criminal sentencing.

discretion

its

The

district court

reasonably exercised

imposed a sentence of ﬁve years With three years ﬁxed

aggravated battery arising from an incident in which a

man was

shot,

its

for accessory to

which occurred only three

Simons’ placement 0n felony probation.

months

into

B.

Standard

Of Review

The length of a sentence

is

reviewed under an abuse of discretion standard considering the

defendant’s entire sentence. State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing
State V. Strand, 137 Idaho 457, 460, 50 P.3d 472,

159 P.3d 838 (2007)). Where a sentence

0f demonstrating that

it is

is

475 (2002); State

V.

Huffman, 144 Idaho 201,

Within statutory limits, the appellant bears the burden

a clear abuse of discretion. State V. Baker, 136 Idaho 576, 577, 38 P.3d

614, 615 (2001) (citing State V. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).

Whether a lower court abused
asks “Whether the

its

trial court: (1)

In evaluating

discretion, the appellate court conducts a four-part inquiry,

Which

correctly perceived the issue as one 0f discretion; (2) acted Within

the outer boundaries of its discretion; (3) acted consistently with the legal standards applicable t0
the speciﬁc choices available t0

164 Idaho

at

it;

and

(4)

reached

its

decision

272, 429 P.3d at 160 (citing Lunneborg

V.

by the

MV Fun

exercise ofreason.”

Life, 163

m,

Idaho 856, 863, 421

P.3d 187, 194 (2018)).

The

C.

District

T0 bear
that,

Court Did Not Abuse

Its

Sentencing Discretion

the burden of demonstrating an abuse 0f discretion, the appellant

under any reasonable View 0f the

facts, the

sentence

was

excessive.

must

establish

State V. Farwell, 144

Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining whether the appellant met

this

burden,

the court considers the entire sentence but presumes that the determinate portion will be the period

of actual incarceration. State

m,

144 Idaho

at

V. Bailey,

161 Idaho 887, 895, 392 P.3d 1228, 1236 (2017) (citing

726, 170 P.3d at 391).

T0

was

establish that the sentence

appellant must demonstrate that reasonable minds could not conclude the sentence

t0

excessive, the

was appropriate

accomplish the sentencing goals ofprotecting society, deterrence, rehabilitation, and retribution.

Faiell, 144 Idaho
substitute

its

at

736, 170 P.3d at 401. “‘In deference t0 the

trial

m

judge, this Court will not

View of a reasonable sentence Where reasonable minds might

Matthews, 164 Idaho 605, 608, 434 P.3d 209, 212 (2018) (quoting State

V.

differ.”

9

Stevens, 146 Idaho

139, 148-49, 191 P.3d 217, 226-27 (2008)).

The sentence imposed by

the district court

is

reasonable in light of the facts and

circumstances 0f the case. Simons was charged With accessory to aggravated battery based on his
participation in an event that led to a

man being shot.

(PSI, pp. 3-4.)

Simons told law enforcement

0f hand and had not gone to plan, that no one was supposed to get

that things got out

(E

shot.

PSI, p. 4.) However, the plan had always been to go and take a gun from Aguirre, and the plan

apparently also included

Kane

some range of Violence 0n Simons’

stated that the initial plan

Kane

was

to take a

part:

gun back from Joseph,

that

he had

he was armed With a race car steering
Wheel that he was going t0 “bash Joseph in the head with, take the gun that he had,
taken from someone else.

stated that

and then push Joseph out of the vehicle.”
(PSI, p. 4.)

Given

that

Simons was recently placed 0n felony probation and already engaging

in

Violent criminal behavior, the district court reasonably determined that a period of incarceration

was necessary.
The
years

district court

reasonably determined that a uniﬁed sentence 0f ﬁve years with three

ﬁxed was necessary to achieve the

the PSI’s classiﬁcation of

23 — p. 21, L.
that

The

2.)

Simons was

Simons

as being a high risk for reoffending.

district court also

“fast

society:

you’ll

24-25 .) The

becoming a professional criminal.” (8/26/2019

“There

is

district court

district court

(8/26/2019

noted

Tr., p. 20, L.

considered Simons’ juvenile record and expressed concern

the district court noted, Simons’ behavior “caused and threatened

p. 32, Ls.

The

obj ectives 0f criminal sentencing.

Tr., p. 32, Ls. 21-24.)

harm t0

As

others.” {8/26/2019 Tr.,

expressed concern that probation would not adequately protect

an undue risk that

if I

were

t0

suspend sentence and put you 0n probation that

commit another crime or other crimes, whether

it’s

here or in Ogden, where you want t0

g0.” (8/26/2019 Tr., p. 32, Ls. 2-5.)

Simons’ behavior demonstrated that he was not actively participating in rehabilitative
efforts.

Both Simons’ probation ofﬁcer and the PSI investigator advised

good candidate

for probation. (PSI, p. 5.)

that

Simons was not a

“He was given an opportunity 0n probation

for his ﬁrst

felony offense, and he received this charge less than three months after being placed 0n probation.”

(PSI, p. 5.)

Simons had previously been 0n juvenile and misdemeanor probation but had continued

to

engage in criminal behavior.

recommendation
effectively

that

(E

PSI, p. 4.)

The

district court

Simons was “in need 0f correctional treatment

by commitment

also considered retribution

to

an institution.” (8/26/2019

that

can be provided most

and deterrence and determined

that “[a] lesser

(8/26/2019

“Imprisonment will provide appropriate punishment and deterrent

t0

district court

sentence—somebody

Tr., p. 32, Ls.

you” and

After considering the criminal objectives 0f sentencing, the district court

T11, p. 34, Ls. 3-5.)

that the district court “did not exercise reason” in sentencing

“should have placed him on probation in light of the mitigating factors.” (Appellant’s

However, the

district court

“[t]here is an

undue

risk that if

I

were

brief, p. 8.)

suspend sentence and put you on probation that you’ll
(8/26/2019

Tr., p. 32, Ls. 2-5.)

The

district court’s

reasonable in light of the need to protect society and the fact that Simons had

is

during that time, had committed a

show that the

t0

crimes....”

recently been given the opportunity 0f

t0

him and

considered Simons’ mitigating factors and ultimately concluded that

commit another crime or other
determination

10-11.)

others. (8/26/2019

reasonably imposed sentence of ﬁve years, With three years ﬁxed. (8/26/2019

Simons argues

The

Tr., p. 32, Ls. 6-9.)

got shot—will depreciate the seriousness 0f your crime.”

Tr., p. 32, Ls. 17-20.)

agreed with the PSI’S

district court

community supervision

less than three

new crime and failed t0 engage

abused

its

discretion

in probation.

When it imposed the

months prior and,

Simons has

failed

sentence 0f ﬁve years with

three years ﬁxed.

III.

Simons Has Failed T0 Show That The District Court Abused Its Discretion
Rule 35 Motion For Reduction Of Sentence
A.

When It Denied His

Introduction

Simons

asserts that the district court

abused

its

discretion

when

it

partially denied his

Rule

35 motion for reduction of sentence, by declining to reduce the amount of ﬁxed time or to run the

10

sentence concurrently with his other felony sentence. (Appellant’s brief, pp. 9-10.) The district
court properly considered the information before

jurisdiction.

The

district court

did not abuse

its

it

and reasonably modiﬁed the sentence

discretion

by declining

to retain

to also reduce the

amount

0f ﬁxed time or run the sentence concurrently.

B.

Standard

Of Review

“A motion

for reduction

of sentence under I.C.R. 35

addressed t0 the sound discretion 0f the court.”

Where

381, 385 (Ct. App. 2015).
“the defendant

must show

a sentence

State V. Anderson, 163 Idaho 513, 5 17,

is

neither illegal nor excessive

that the sentence is excessive in light

subsequently provided t0 the

district court in

415 P.3d

when pronounced,

of new or additional information

support of the motion.” State V. Burggraf, 160 Idaho

177, 180, 369 P.3d 955, 958 (Ct. App. 2016) (citing

C.

essentially a plea for leniency,

is

Huffman 144 Idaho

at

203, 159 P.3d at 840).

Simons Failed To Show His Sentence Was Excessive In Light Of New Information
Simons’ sentence was neither

illegal

nor excessive

When

it

was pronounced,

as discussed

above and incorporated herein. Thus, his Rule 35 motion was a plea for leniency based 0n “new
evidence.”

(E 1/28/2020

had recently ordered books

Tr., p. 4, Ls. 10-12.)

t0

complete his

Speciﬁcally, Simons pointed t0 the fact that he

GED, changed his

attitude

towards a

received disciplinary write-ups in jail. (1/28/2020 Tr., p. 2, Ls. 4-21; p. 4, L. 11

The
the

district court

“new information”

GED

— p.

and had not

5, L. 18.)

reasonably granted only partial relief 0n the Rule 35 motion in light of

available t0

it.

The “new information” provided by Simons did not

necessitate a reduction 0f the district court’s reasonable sentence.

recently ordered

rider,

First, the fact that

Simons had

books, and had not yet received 0r began to work through them, did not

shift the court’s calculus

regarding the obj ectives 0f criminal punishment underlying the sentence.

11

Second, the fact that Simons changed his attitude towards a rider was adequately considered by
the district court in

its

decision to retain jurisdiction.

(E Aug, p.

2, 4.) Last, the district court is

not required t0 grant leniency based 0n good behavior in prison, which

g

State V. Cobler, 148 Idaho 769, 773,

229 P.3d 374, 378 (2010);

is,

after all, the expectation.

State V. Copenhaver, 129 Idaho

494, 496, 927 P.2d 884, 886 (1996) (“The district court further did not abuse
refusing t0 View Copenhaver’s

good behavior

hearing as a mitigating factor.”).

The

its

discretion in

between his sentencing and the Rule 35

in prison

not abuse

district court did

its

discretion

when

it

partially

denied Simons’ Rule 35 motion.

CONCLUSION
The

state respectfully requests this

court’s order denying Simons’

Court t0 afﬁrm Simons’ sentences and the

Rule 35 motion

for reduction

district

0f sentence

DATED this 28th day of April, 2020.

Kacey L. Jones

/s/

KACEY L. JONES
Deputy Attorney General
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I
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copy of the foregoing
File and Serve:

I

have
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28th day of April, 2020, served a true and correct
t0 the attorney listed below by means 0f iCourt

RESPONDENT’S BRIEF

JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

Kace

L. Jones

KACEY L. JONES
Deputy Attorney General
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